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674 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 

THE EXECUTION OF CANNON AND GROCE IN NICARAGUA 

The note of the Secretary of State dated December 1, 1909, to the 
Nicaraguan charge d'affaires (reprinted in the Supplement, p. 249) 
terminating diplomatic relations between that country and the United 
States lias been variously regarded. A section of the press expressed the 
opinion that the growing feelings of confidence and good will on the 
part of Latin-American countries toward the United States had thereby 
been endangered, while certain criticisms in England were calculated to 
throw doubt upon some principles of international law which the note 
seems to have taken for granted. 

We are not here concerned with the question of diplomatic policy in- 
volved in the action taken. The language of the note was perhaps more 
direct than may have been essential, but few will venture to assert that 
the provocation was overestimated. 

What interests us most, however, are the questions of international 
law involved in the execution of the two American citizens, Cannon and 
Groce, who, we assume, were duly commissioned officers in the service 
of the revolutionary party. 

It is often asserted that when a citizen takes up arms against a nation 
with which his own state is at peace, he completely forfeits his allegiance 
and his right to protection. Certain proclamations issued by our Presi- 
dents during the Cuban revolutions of the forties and fifties warned all 
citizens that when aiding the insurgents they must not expect " inter- 
ference of this Government in any form on their behalf, no matter to 
what extremities they may be reduced." That formula has since been 
abandoned. The relation of the individual to his native state is a status 
created by public law, and his temporary allegiance to another govern- 
ment or de facto political body will not so ipso divest him either of 
citizenship or the right to protection. Furthermore, a nation owes no 
duty to a foreign state to take affirmative steps to prevent its citizens, 
qua individuals, from enlisting in a hostile army. It may well be that 
the citizen becomes thus guilty of disloyalty to his native state, but if 
his noxious acts have been repressed with undue severity by the foreign 
state, it lies with the native state alone to judge how far its subject has 
lost the right to protection. 

The tendency of established government is to treat all rebels as out- 
laws, but though the Hague rules do not apply to bodies without belliger- 
ent character, there has been a gradually crystallizing body of precedents 
in favor of according the rights of war to individuals constituting part 
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of an organized force representing the popular will of at least a definite 
portion of the territory of the state. Hall says that " as soon as a con 
siderable population is arrayed in arms with the professed object of 
attaining political ends, it resembles a state too nearly for it to be pos- 
sible to treat individuals belonging to such population as criminals." 
Our Supreme Court has reached a similar result in the case of the Three 
Friends, by recognizing war in the material as well as in the legal sense 
and distinguishing the former from mere lawlessness. In the present 
case, President Taft, in his last annual message, referred to the revolu- 
tion as being " in control of about half of the Republic." 

Of the right to inflict penalties and imprisonment upon persons cap- 
tured in the forces of an armed uprising there would seem to be no doubt. 
But the claim to exercise harsher measures against aliens than against 
natives on the ground that they have no legitimate interest in the con- 
flict is more than compensated by the fact that, owing no allegiance, 
their conduct cannot be denominated treasonable. To execute them 
after barbarous cruelties (as appears from the note to have been reported 
to the Secretary of State in the present instance) and without trial, or 
after a trial constituting a bare formality, is in derogation of those rights 
which the United States Government has, on past occasions, successfully 
made the subject of international claims, notably under the convention 
with Mexico of 1868. 

It has been broadly recognized that privateersmen in the service of an 
insurrectionary force may not be dealt with as pirates. It would appear 
to be a logical extension to apply a similar rule to distinguish revolution- 
ary from bandit forces in hostilities upon land. 



THE UNITED STATES AT THE HAGUE COURT OF ARBITRATION 

The North Atlantic Coast Fisheries Arbitration 

As the Journal goes to press the long standing dispute between Great 
Britain and the United States concerning the correct interpretation of 
the Treaty of 1818 is being submitted by American and British counsel 
to the definitive determination of the Permanent Court of Arbitration, 
composed of M. Henri Lammasch of Austria, president, M. Luis M. 
Drago of Argentine, Mr. George Gray of the United States, Sir Charles 
Fitzpatrick of Great Britain, and M. A. P. de Savornin Lohman of 
Holland. The court thus constituted met at The Hague, June 1, 1910. 



